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DUKE ENERGY CAROLINAS, 
LLC’S AND DUKE ENERGY 

PROGRESS, LLC’S RESPONSE 
TO POWER ADVISORY 

REPORT  

 

Pursuant to Order No. 2019-107-H issued on September 24, 2019, Duke Energy 

Carolinas, LLC (“DEC”) and Duke Energy Progress, LLC (“DEP” and, together with DEC, 

the “Companies” or “Duke”), by and through counsel, hereby respond to the Independent 

Third-Party Consultant Final Report Pursuant to South Carolina Act 62, as filed with the 

Commission by Power Advisory LLC (“Power Advisory”) on November 1, 2019, in the 

above-captioned proceedings (“Power Advisory Report” or the “Report”).  In response to 

the Power Advisory Report, the Companies state the following: 

I. General Comments 

Power Advisory’s statutory role in this proceeding is to provide the Commission 

with an independent, third-party assessment of Duke’s avoided cost rates, methodologies, 
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terms, calculations, and conditions and “to inform the Commission’s decision setting the 

avoided costs for each electrical utility.”  See S.C. Code. Ann. § 58-41-20(I). 

Based upon the Companies’ review of the Report, most of Power Advisory’s 

conclusions regarding Duke’s calculation of avoided costs are reasonable and are 

appropriately based upon the extensive information provided by Duke through the 

Companies’ Application, testimony, and discovery as well as the testimony offered by the 

Office of Regulatory Staff (“ORS”) and other parties.  However, the Companies do believe 

that certain of Power Advisory’s findings and recommendations to the Commission either 

do not fully consider all evidence in the record or, in some cases, are inappropriately based 

upon considerations outside the evidentiary record.  Therefore, while the Companies are 

generally supportive of many of Power Advisory’s findings and recommendations, Duke 

believes it important to highlight areas of the Report where Power Advisory’s conclusions 

are either incorrect or where the conclusions are not based on the evidentiary record of this 

proceeding, and as a result, cannot be reasonably relied upon by the Commission.  Section 

II of Duke’s comments addresses these evidentiary issues.  Section III then provides the 

Companies’ comments on the technical discussion and conclusions in the Report. 

II. Concerns with Conclusions in the Power Advisory Report Based Upon 
New Information Not in Evidence 

The Companies are cognizant that this is the first time the Commission has engaged 

a third-party consultant under the new Act 62 framework to review a utility’s calculation 

of avoided costs and to help inform the Commission’s consideration of the contracting 

documents used to govern sales of power by QFs to the utility.  The Companies anticipate 

the role of the third-party consultant may evolve in future cases.  However, the timing and 

content of certain sections of the Report are procedurally objectionable. 
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A. The Power Advisory Report Draws Conclusions Based on New 
Information Not in Evidence, in Contradiction to the Commission’s 
Ex Parte Prohibitions and Act 62 

Act 62 directs the Commission to engage “a qualified independent third party to 

submit a report that includes the third party’s independently derived conclusions as to that 

third party’s opinion of each utility’s calculation of avoided costs.”  S.C. Code Ann. § 58-

41-20(I).  The statute specifically grants the third-party consultant the right to submit 

requests for documents and information under the authority of the Commission and directs 

that “[t]he qualified independent third party’s duty will be to the commission.”  58-41-

20(I).  With respect to the report, Act 62 directs that “[a]ny conclusions [of the consultant] 

based on the evidence in the record and included in the report are intended to be used 

by the commission along with all other evidence submitted during the proceeding to inform 

its ultimate decision setting the avoided costs for each electrical utility.”  S.C. Code Ann. 

§ 58-41-20(I) (emphasis added). 

Importantly, Act 62 also subjects the third-party consultant to the ex parte 

prohibitions contained in Chapter 3, Title 58.  S.C. Code Ann. § 58-3-260 governs the 

conduct of communications between the Commission and parties: 

(B) Except as otherwise provided herein or unless required for the 
disposition of ex parte matters specifically authorized by law, a 
commissioner, hearing officer, or commission employee shall not 
communicate, directly or indirectly, regarding any issue that is an 
issue in any proceeding or can reasonably be expected to become an 
issue in any proceeding with any person without notice and 
opportunity for all parties to participate in the communication, nor 
shall any person communicate, directly or indirectly, regarding any 
issue that is an issue in any proceeding or can reasonably be 
expected to become an issue in any proceeding with any 
commissioner, hearing officer, or commission employee without 
notice and opportunity for all parties to participate in the 
communication. 
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Subsection 58-3-260(C) exempts several categories of communication from the 

prohibitions of subsection B and specifically provides that commissioners, hearing officers, 

and commission employees may “receive aid from commission employees if the 

commission employees providing aid do not . . . furnish, augment, diminish, or modify the 

evidence in the record.”  S.C. Code Ann. § 58-3-260(C)(8)(b) (emphasis added). 

Four sections of the Power Advisory Report (4.1.1, 4.1.3, 4.4.1, and 4.4.2) 

introduce facts and information that have not been admitted into the evidentiary record of 

these proceedings.  Because these facts are not included in the evidentiary record, the 

Companies have not had an opportunity to properly review and analyze them in the same 

manner that is afforded to parties with regard to facts that are included in the evidentiary 

record.  As such, the introduction of this new information in the Power Advisory Report is 

inappropriate, and it would be improper for the Commission to draw conclusions from the 

new information presented in the Report. 

For example, Section 4.4.1 of the Power Advisory Report introduces new facts 

about a Georgia Power competitive solicitation where Power Advisory states that “[i]n late 

2017, through competitive bid, Georgia Power contracted for 510 MW of solar in Georgia 

with an average price of $36/MWh for 30-year contracts.”1  Power Advisory cites to a 

Georgia Power Company press release, which was not introduced at hearing into the 

evidentiary record of this proceeding.2  Importantly, this press release does not actually 

identify the 30-year PPA term or average solar capacity price identified by Power Advisory 

as procured under this program.3  Thus, in addition to improperly introducing new 

                                                           
1 Power Advisory Report, at 34. 
2 Power Advisory Report, at 34, fn. 109. 
3 Power Advisory Report, at 35. 
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information, the Report fails to provide source information establishing the validity of these 

facts and figures to the Commission. 

In Section 4.1.3, Power Advisory introduces Figure 5, “PURPA Contract Length 

by State Sorted Longest to Shortest,” which Power Advisory has created to provide 

information on the standard offer contract term lengths from 15 States.4  As its supporting 

reference for Figure 5, Power Advisory’s citation states that the information was based 

upon “various regulatory filings, Standard Offer PPAs and associated documents.”5  First, 

this vague citation is problematic because it prevents the Commission or the parties from 

reviewing any information underlying Power Advisory’s development of Figure 5.  

Additionally, Figure 5 (and the underlying “various regulatory filings, Standard Offer 

PPAs and associated documents”) again presents information that has not been introduced 

in the evidentiary record in these proceedings, and as a result, the Companies have had no 

opportunity to properly examine the information. 

A third example arises in Section 4.4.1 of the Report, where Power Advisory 

introduces terms from an Avista Power PURPA tariff in Washington.6  Finally, in Section 

4.4.2, Power Advisory introduces Pacificorp’s Standard form of PPA and relies upon terms 

and conditions in that PPA to inform its findings and conclusions regarding the Companies’ 

proposed Notice of Commitment Form.7  Each of these represents examples of Power 

Advisory, albeit likely unknowingly, introducing documents and other new information 

that is not in the evidentiary record, and then relying upon that information to inform its 

conclusions. 

                                                           
4 Power Advisory Report, at 37. 
5 Power Advisory Report, at 37, fn. 115. 
6 Power Advisory Report, at 53, fn. 152. 
7 Power Advisory Report, at 55, fn. 159. 
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Because Act 62 provides for the third-party consultant to operate under the 

Commission’s authority, not unlike a Commission employee, Power Advisory is prohibited 

under the Commission’s ex parte standards, specifically S.C. Code Ann. 

§ 58-3-260(C)(8)(b), from furnishing, augmenting, diminishing, or modifying the evidence 

in the record, and, as a result, the conclusions based upon this information should be 

disregarded and these references should not be relied upon by the Commission in its 

decision. 

Moreover, Section 58-41-20(I) also expressly limits the Commission’s review and 

consideration of Power Advisory’s conclusions to those conclusions that are based on 

“evidence in the record.”  The documents and information discussed above were not 

introduced at the hearing as evidence, and therefore, were not subject to examination or 

objection, and are not part of the record of this proceeding.  Accordingly, Act 62 also 

requires the Commission to disregard Power Advisory’s conclusions that are improperly 

based upon information not included in the record. 

B. The South Carolina Administrative Procedures Act, the Commission’s 
Rules of Practice and Procedure, and the Companies’ and other 
Parties’ Right to Procedural Due Process Require that the Commission 
Disregard Conclusions not Based on the Evidentiary Record 

In a contested proceeding, the South Carolina Administrative Procedures Act 

mandates that any information offered for inclusion into the record must be subject to 

objection and cross-examination and otherwise comply with the rules of evidence.  See 

S.C. Code Ann. § 1-23-330.  The Commission’s rules of practice and procedure also 

require that any evidence offered for admission into the record “shall be subject to 

appropriate and timely objection.”  S.C. Code Regs. Ann. § 103-849.  Assertions of fact 

and original analysis must be introduced in pre-filed testimony and exhibits and subject to 
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cross-examination and discovery, in accordance with S.C. Code Regs. Ann. § 103-845.  

Accordingly, the Commission should dismiss any conclusions from the Power Advisory 

Report based on new information not entered into the evidentiary record. 

The Companies similarly object to these conclusions of the Power Advisory Report 

on the basis that the introduction of new evidence not offered for admission into the record 

at the hearing, and therefore not properly subject to objection and cross-examination, 

violates the Companies’ and other parties’ procedural due process rights.  Due process 

mandates that the parties have notice and an opportunity to be heard, and is protected by 

Article I, Section 22 of the South Carolina Constitution, which is applicable to 

administrative proceedings.8 

In sum, the Companies recognize that the utilization of an independent third-party 

consultant, as provided for in Act 62, is a new process for the Commission and for Power 

Advisory.  Duke’s objections raised herein are founded in concern for the fundamental 

fairness afforded to all parties through statutes and regulations developed to preserve 

procedural due process.  In furtherance of those protections, Act 62 is explicit that the 

Commission’s reliance on the Power Advisory Report is limited to those conclusions 

reached “based on the evidence in the record.”  Accordingly, to the extent the conclusions 

in the Power Advisory Report rely upon new evidence not offered for admission into the 

record at the hearing, such conclusions should be disregarded by the Commission in its 

evaluation of the Power Advisory Report. 

                                                           
8 The South Carolina Supreme Court has held that this provision applies the fundamental requirements of 
due process to administrative proceedings including, “notice, an opportunity to be heard in a meaningful 
way and judicial review.”  Kurschner v. City of Camden Planning Comm’n, 376 S.C. 165, 171, 656 S.E.2d 
346, 350 (2008).  Moreover, in a quasi-judicial or adjudicatory proceeding, “the substantial rights of the 
parties must be preserved.”  Spartanburg v. Parris, 251 S.C. 187, 190, 161 S.E.2d 228, 229 (1968). 
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III. Duke’s Response to Discrete Power Advisory Report Findings and 
Recommendations 

Sections 2 through 4 of the Power Advisory Report presents Power Advisory’s 

evaluation of the record, independent analysis, findings, and conclusions.  Duke provides 

responses to Power Advisory’s findings and recommendations presented in the following 

sections of the Power Advisory Report. 

Section 2.1 Defining Avoided Costs 

Duke concurs in full. 

Section 2.2 Perspective on Avoided Cost Risks 

Duke generally accepts Power Advisory’s comments as reasonable and reflective 

of the testimony before the Commission in these proceedings.  Duke also does not dispute 

Power Advisory’s comments that the addition of 4,000 MW of QF power has contributed 

to the reduction in avoided costs over time as well as affected the total $2.26 billion 

projected overpayment obligation that Duke has presented in these proceedings.9  As 

Power Advisory recognizes, the impact of adding incremental solar on the current 

overpayment obligation has been a relatively small part of the approximately $30/MWh 

decline in avoided costs.  As explained by Duke Witness Snider during the hearing, Duke’s 

fundamental point remains valid that the focus of the risks to the using and consuming 

public in these proceedings result from longer-term administratively established avoided 

cost rates.  (Tr. Vol. 1, p. 205-206.) 

Duke also partially agrees with Power Advisory’s statement that “the risk of 

overstating actual avoided costs . . . are mitigated by the direction in the Act that fixed price 

                                                           
9 Power Advisory Report, at 6. 
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obligations be based on a 10-year avoided cost determination.”10  Certainly, Duke’s 

experience in North Carolina prior to 2017 shows that fixed price contracts over terms 

longer than 10 years impose significant overpayment risks on consumers.  (Tr. Vol. 1, p. 

46.13-14.)  However, Duke’s prior policy of fixing avoided cost rates and PPAs for larger 

QFs above 2 MW not eligible for the Standard Offer mitigated this risk of inaccurately 

projecting future avoided costs to an even more significant degree.  (Tr. Vol. 1, p. 334.10.)  

Duke’s prior policy of limiting price risk of longer term price risk also aligns with Notice 

of Proposed Rulemaking on Qualifying Facility Rates and Requirements and 

Implementation Issues Under PURPA (“PURPA NOPR”), recently issued by the Federal 

Energy Regulatory Commission (“FERC”) on September 19, 2019.11  (Tr. Vol. 2, p. 621.8.)  

Thus, the 10-year forecast of avoided costs required under Act 62 continues to present 

some overpayment risk, which increases as prices are fixed farther into the future.  (Tr. 

Vol. 1, p. 205-206.)  Duke also would highlight Figure 1 of the Power Advisory Report as 

representative of the increasing risks of fixing avoided energy costs over longer-term 

periods as the 10-year forward price of natural gas has declined by approximately 25% 

from 2015 to 2019.  (Tr. Vol. 1, p. 58.25.) 

Section 2.4 Transparency of Avoided Cost Filing 

Power Advisory assessed the transparency of the Companies’ Application and 

supporting testimony, commenting that “[Duke’s] avoided cost filing and subsequent 

responses to data requests and requests for production of documents resulted in an avoided 

cost filing that was reasonably transparent.”12  As required by Act 62, the Report also 

                                                           
10 Power Advisory Report, at 6. 
11 Implementation Issues Under the Public Utility Regulatory Policies Act of 1978, 168 FERC ¶ 61,184 
(Sept. 19, 2019) (“PURPA NOPR”). 
12 Power Advisory Report, at 9. 
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identified that the Companies “provided a high level of cooperation and were responsive 

to Power Advisory requests.”13  Power Advisory also noted the compressed schedule of 

the proceeding, agreeing with ORS Witness Horii that “future proceedings would benefit 

from a more expanded period of time allowed for testimony and rebuttal testimonies.”14  

Duke agrees.  A more expanded proceeding could also allow Power Advisory, ORS, and 

other parties more time to assess the Companies’ avoided cost filings and to become better 

informed of Duke’s application of the peaker methodology to calculate avoided costs.  For 

example, the sole transparency recommendation raised in the Power Advisory Report 

regarding the unit commitment modeling assumptions for Duke fleet resources used in the 

production cost simulation model (“PROSYM”) to estimate the hourly avoided energy 

costs could have been better explained with additional time.15 

Section 2.5 Avoided Energy Cost Estimates 

The Report supports the Companies’ use of the peaker methodology to estimate 

avoided costs, finding that the peaker methodology “is a widely accepted industry standard 

approach to quantifying avoided costs.”16 

Section 2.5.1 Negative Avoided Energy Costs 

Section 2.5.1 of the Report summarizes SBA Witness Burgess’s initial concerns 

with the prevalence of “negative” avoided cost hours experienced during typical solar 

production periods in PROSYM, and then summarizes portions of Duke Witness Snider’s 

rebuttal testimony addressing this issue.17  The Report then states that “[c]learly, these 

                                                           
13 Power Advisory Report, at 4. 
14 Power Advisory Report, at 4. 
15 Power Advisory Report, at 10. 
16 Power Advisory Report, at 10. 
17 Power Advisory Report, at 11-13. 
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negative values significantly affect the avoided costs available to solar QFs.”18  However, 

this statement in the Report is not accurate.  As Duke Witness Snider explained, the 

“negative” avoided cost hours are caused by adding 100 MW of no cost energy into 

PROSYM in the change case, which results in shifting generator startup times.  Thus, the 

costs of the CT starts are not eliminated but are shifted from one hour to another, which 

can similarly occur during Duke’s actual system operations as new generation is added.  

(Tr. Vol. 2, p. 630.20-23.)  Witness Snider also pointed out that changes in the hours that 

the Jocassee and Bad Creek Pumped Hydro assets pump and discharge water can also result 

in negative hours between the Companies’ base and change case in the production cost 

model.  Again, this simply represents a shift in the system dispatch that has an overall 

positive avoided cost value even if certain hours viewed in isolation are negative.  (Tr. Vol. 

2, p. 630.23.)  ORS Witness Horii agreed with Duke Witness Snider on this point during 

the hearing, explaining that the negative avoided cost hours are a function of shifting 

generator startup costs and “largely just nets out.”  (Tr. Vol. 2, p. 606-607.)  Thus, it is 

important for the Commission to understand that the prevalence of individual hours with 

negative avoided costs identified by SBA Witness Burgess do not significantly affect the 

avoided costs available to solar QFs but reflect Duke’s best estimate of the projected future 

operations of the DEC and DEP systems as QF generation is added. 

Duke also questions the validity of the Power Advisory Report’s statement that 

potential production cost savings from the operational flexibility provided by the dispatch 

down rights contractually provided under the Competitive Procurement of Renewable 

Energy (“CPRE”) Program “have not been adequately acknowledged.”19  First, as 

                                                           
18 Power Advisory Report, at 13. 
19 Power Advisory Report, at 13. 

ELEC
TR

O
N
IC
ALLY

FILED
-2019

N
ovem

ber8
11:26

AM
-SC

PSC
-D

ocket#
2019-185-E

-Page
11

of33



12 
 

recognized in the Report, purchasing power from QFs under PURPA does not provide 

Duke the same right to dispatch down rights to curtail solar QFs as provided for through 

CPRE.  Duke Witness Holeman speaks to this extensively.  (Tr. Vol. 2, p. 758.37-40).  

More fundamentally, however, it is important to recognize that Duke does not model a 

solar generator’s operations in applying the peaker methodology to calculate avoided 

energy costs.  As noted earlier in the Report, Duke’s modeling assumes “the addition of a 

100 MW generator available in all hours.”20  Because Duke applies a generic baseload 100 

MW block of energy to calculate the avoided cost presented in this proceeding, it would 

not be appropriate to acknowledge the flexibility of CPRE solar resources as the comment 

in the Report seems to imply. 

Section 2.5.3 DEP East and DEP West Integration 

 Power Advisory assessed Mr. Burgess’s concerns with respect to how Duke’s 

avoided cost analysis established a single avoided energy rate for DEP given the presence 

of two separate balancing authority areas.  Having assessed Mr. Burgess’s testimony, as 

well as Duke Witness Snider’s rebuttal testimony on this issue, Power Advisory stated that 

it “believes that there is not an issue that needs to be remedied, recognizing that in this 

instance the Companies modeling reflects system conditions.”21  Duke agrees with Power 

Advisory’s conclusion and continues to support application of a single avoided energy rate 

for DEP. 

Section 2.5.4 Selection of Avoided Cost Periods 

 After undertaking independent analysis of Duke’s projected hourly avoided costs, 

Power Advisory does not recommend any changes to the DEC or DEP avoided energy cost 

                                                           
20 Power Advisory Report, at 13. 
21 Power Advisory Report, at 15. 
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rate periods.22  Power Advisory recommends the Commission direct the Companies to 

provide appropriate analytical support for their avoided cost periods in subsequent filings.  

The Companies initially note that the nine avoided cost rate periods proposed by DEC and 

DEP in this proceeding are applicable to all QF technologies and are consistent with the 

avoided energy rate design recently approved by the North Carolina Utilities Commission 

in that Commission’s recent Notice of Decision issued in that State’s most recent biennial 

review of Duke’s avoided costs.  See Notice of Decision, N.C.U.C. Docket No. E-100, Sub 

158 at 8 (Oct. 7, 2019) (“NC Notice of Decision”) (See Finding Number 2 describing 

approved rate design as agreed to between Duke and North Carolina Public Staff).23  If 

directed by the Commission, the Companies will provide additional analytical support for 

their avoided cost energy rate periods in the initial filing in the next biennial avoided cost 

proceeding initiated by the Commission. 

Section 2.6 Large QF Avoided Cost Summary 

Power Advisory stated that “calculating the rate at the time of the request, ensures 

that the avoided cost rate reflects current assumptions and avoids the risk of stale avoided 

costs, which can be more significant for a Large QF.  Furthermore, the avoided cost rate 

will reflect the specific operating profile of the Large QF and result in a more reliable 

avoided cost rate.”24  Duke agrees with Power Advisory’s proposal.  As testified to by 

Duke Witness Glen Snider, Duke is only making two adjustments in the Companies’ 

application of the peaker methodology to calculate avoided cost rates for Large QFs:  

(1) taking into account the production profile of the specific facility and (2) applying the 

                                                           
22 Power Advisory Report, at 17. 
23 The Commission took judicial notice of this North Carolina Utilities Commission Decision during the 
hearing. (Tr. Vol. 1, p. 15-17). 
24 Power Advisory Report, at 18. 
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most up-to-date inputs under the peaker methodology in order to more accurately align the 

avoided cost rates paid to the QF with the value provided to customers. 

 Section 2.7.1 Assessment of Avoided Capital Cost Methodology 

Regarding the Companies’ utilization of the peaker methodology to calculate 

avoided costs, Power Advisory stated that “given the Companies’ proposed resource 

additions, Power Advisory believes that the peaker methodology is reasonable 

methodological basis for establishing the Companies’ avoided costs.”25  Power Advisory 

additionally identified that SBA Witness Burgess similarly testified that “the general 

framework (i.e., the Peaker Methodology) is sound.”26  Duke agrees with Power 

Advisory’s findings on this issue. 

 Section 2.7.2 Capital Cost of a New Peaker 

The Power Advisory Report does not recommend any adjustment to Duke’s CT 

capital cost used in quantifying avoided capacity value under the peaker methodology.  

This is consistent with ORS Witness Horii’s testimony, finding Duke’s avoided CT cost 

reasonable.  (Tr. Vol. 2, p. 552.) 

Power Advisory also evaluated and generally rejected SBA Witness Burgess’s 

critiques of the CT cost Duke used in calculating avoided capacity value.  In response to 

Mr. Burgess’s recommendation that an aeroderivative peaker be used as the basis for the 

Companies’ avoided capacity cost estimate,27 Power Advisory found that “it would not be 

appropriate to base the solar resources’ capacity payment on the aeroderivative peaker’s 

                                                           
25 Power Advisory Report, at 19. 
26 Power Advisory Report, at 19. 
27 More precisely, Mr. Burgess recommended a significantly higher cost aeroderivative CT unit be taken 
into account but did not recommend that the Commission require Duke to solely rely upon the 
aeroderivative CT cost estimate.  (Tr. Vol. 1, p. 382.58.)  With this clarification, Mr. Burgess’ 
recommendation should still be rejected. 
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capital cost because it isn’t providing the same service.”28  Duke agrees with Power 

Advisory’s conclusion that it is inappropriate to consider an aeroderivative CT’s capital 

cost in calculating Duke’s avoided capacity rates. 

Power Advisory also evaluated the Companies’ adjustment to the EIA CT cost to 

reflect the economies of scale associated with land, buildings, roads, security, gas 

interconnection, and other infrastructure for a 4-unit CT site.  Based upon Power 

Advisory’s review of the evidence presented during the hearing that 8 of DEC’s and DEP’s 

11 power stations with CTs have 4 or more CTs, the Report states that Power Advisory 

“agrees with the Companies.”29 

In regards to Mr. Burgess’s argument that the Companies should be required to 

include significant transmission upgrades costs to interconnect the CT to it transmission 

network, Power Advisory noted “that avoiding transmission upgrades can be an important 

driver of the location of new utility resources” and that “adding such a cost is likely to be 

speculative and inappropriate without additional evidence that such network upgrades are 

likely.”30  Duke agrees with Power Advisory that it is inappropriate to include a 

transmission network upgrade adder to the avoided capacity cost. 

Duke also notes that the Power Advisory Report did not address Mr. Horii’s 

recommendation to adjust the Fixed Charge Rate input to the peaker methodology, which 

Duke continues to believe is inappropriate. 

                                                           
28 Power Advisory Report, at 19-20. 
29 Power Advisory Report, at 20. 
30 Power Advisory Report, at 20. 
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 Section 2.7.3 Capacity Value Timing 

In surrebuttal and at the hearing, Mr. Burgess took issue with the fact that the 

Companies did not include the accelerated retirements of Allen Units 4 & 5 and Cliffside 

5 when calculating DEC’s avoided capacity cost rates.  Mr. Burgess argues this resulted in 

DEC underestimating the avoided capacity value of QFs.  In response to Mr. Burgess, the 

Companies argued that there would likely be a more than offsetting reduction in avoided 

energy costs when accounting for these retirements, which would lower the overall avoided 

cost rate.  (Tr. Vol. 1, p. 163-164.)  Power Advisory states that this overall reduction in the 

avoided energy rate “may not be the case,” and therefore recommends “that DEC’s avoided 

capacity cost be adjusted to reflect a one-year acceleration of the year in which capacity is 

required” from 2026 to 2025.31  In response, Duke continues to believe that DEC should 

not be required to accelerate its first identified year of capacity need (2026) prior to 

regulatory acceptance of these earlier unit retirement dates, which then would be 

incorporated into DEC’s 2020 IRP.  (Tr. Vol. 1, p. 156-157).  Even if the Commission were 

to decide this first year of capacity need should be accelerated to account for these 

prospective earlier unit retirement dates, it would be wholly improper to only account for 

the early retirements when determining the Companies’ avoided capacity costs and not 

when also determining the Companies’ avoided energy cost.  Second, as described by 

Witness Snider, it is appropriate, and a utility must at some point, select a specific point in 

time or “snap a chalk line” in determining its resource plan and calculating avoided cost 

rates.  (Tr. Vol. 1, p. 156-157.)  ORS Witness Horii also accepted this as a “reasonable” 

approach during the hearing.  (Tr. Vol. 2, p. 550-551.)  Therefore, Duke disputes Power 

                                                           
31 Power Advisory Report, at 21. 
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Advisory’s conclusion that Duke’s avoided costs would be more accurately determined at 

this time by unilaterally moving DEC’s first year of need from 2026 to 2025. 

In addition, Power Advisory states that it “believes that reflecting capacity value 

after 2029 in the avoided capital cost estimates would violate the direction in Act 62 to 

‘reduce the risk placed on the using and consuming public.’”32  Duke agrees. 

Section 2.7.4 Weighting of Peak Periods 

 Pertaining to Duke’s seasonal capacity allocation, the Report recognizes that “DEC 

and DEP are now primarily winter peaking for two main reasons:  the growing penetration 

of solar capacity and volatility in winter peak demand.”33  Power Advisory goes on to note 

that intervenors disagreed with Duke’s seasonal allocation proposal and put forth other 

proposals.  In regard to Mr. Burgess’s proposal, Power Advisory states first, that it 

“believes the LOLE studies used by Duke are an appropriate methodology to assess the 

seasonal contribution of capacity.”34  Therefore, Power Advisory finds that “the seasonal 

estimates put forth by Mr. Burgess using a simpler methodology should not be adopted.”  

This aligns with Duke’s position that Mr. Burgess’s seasonal allocation proposal should 

not be adopted. 

 In regard to Mr. Horii’s proposal, however, Power Advisory states that it “believes 

that the capacity weightings proposed by Mr. Horii in his Surrebuttal Testimony are 

reasonable and that the Companies should be directed to update their avoided capacity cost 

rates to reflect these weightings.”35  To explain, Mr. Horii proposed that the Companies 

rely upon “Tranche 1” solar penetration assumptions when calculating the Companies’ 

                                                           
32 Power Advisory Report, at 21. 
33 Power Advisory Report, at 22. 
34 Power Advisory Report, at 27. 
35 Power Advisory Report, at 27. 
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seasonal allocation.  (Tr. Vol. 2, p. 528.8-9.)  As explained by Duke Witness Snider, the 

“Tranche 4” assumptions represent the most appropriate data to use because Duke has a 

statutory obligation to procure this amount of capacity under the North Carolina CPRE 

Program and other regulatory mandates.  Therefore, the “Tranche 4” data accurately 

reflects what capacity the Companies will ultimately have on the system throughout the 

term of the QF’s PPA.  Moreover, as further explained by Mr. Snider, accepting Mr. Horii’s 

proposal could also result in a double payment to QFs.  (Tr. Vol. 2, p. 630.49.)  Therefore, 

while Duke finds ORS Witness Horii’s position significantly more reasonable than SBA 

Witness Burgess’s recommendation, Duke disagrees with Power Advisory’s position and 

continues to support the Companies’ seasonal allocation as proposed. 

Duke also notes that the Power Advisory Report does not recognize that the recent 

NC Notice of Decision on Duke’s North Carolina avoided costs adopted Duke’s proposed 

seasonal allocation of capacity value.  (See NC Notice of Decision Finding Number 3).  The 

Commission took judicial notice of this recent assessment of Duke’s avoided capacity and 

energy costs in North Carolina at the outset of the hearing.  (Tr. Vol. 1, p. 15-17). 

  Section 3.2 Solar Integration Services Charge Settlement 

In regard to the Solar Integration Services Charge Settlement, Power Advisory 

“accepts this settlement agreement as a reasonable accommodation among the parties 

regarding the contentious issues surrounding variable resource integration charges.”  Duke 

agrees. 

Section 4.1.1 Implications of 10-year PPA Contract Length in South 
Carolina 

 In introducing this Section, the Report states “Act 62 represents a delicate balancing 

of the interests of the ‘consuming public’ and the interests of QFs, while ‘striving to reduce 
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the risk placed on the using and consuming public.’”36  Duke agrees, and has provided 

extensive testimony in this proceeding attempting to frame the requirements of Act 62 

within the context of PURPA.  (See George Brown Testimony, at Tr. Vol. 1, p. 46.4-8, 12-

17; Tr. Vol. 2, p. 621.26-35.) 

The Report further suggests that, “Act 62 by no means establishes ensuring QF 

project development as a threshold.”37  Duke agrees, and has emphasized in testimony that 

the Commission has no meaningful ability to review the financeability of QFs as PURPA 

itself largely exempts QFs from Commission oversight of QF owners’ profits and business 

operations.  (Tr. Vol. 2, p. 621.38.)  Accordingly, Duke Witness Brown has emphasized 

that there is no basis to conclude that PURPA requires all QFs to be able to obtain regularly 

available market rate financing, nor is the Commission required to undertake efforts to 

determine what avoided cost rates, terms and conditions would be “financeable” for QFs.  

(Tr. Vol. 2, p. 621.35-37.) 

However, without identifying that Power Advisory considered Duke’s evidence on 

this issue, the Report attempts to address “the implications of the proposed avoided costs 

on the resulting opportunities for QF development in South Carolina.”38  Following a 

cursory, two-page analysis, the Report concludes that, “without longer contract length, the 

solar industry would not be able to finance PURPA projects in South Carolina because they 

would not be economical.”39  Duke fundamentally disagrees with the focus of Power 

Advisory’s analysis in this regard as well as the limited and improper analytical basis for 

its conclusions.  As explained by Duke Witness George Brown, the Commission does not 

                                                           
36 Power Advisory Report, at 33. 
37 Power Advisory Report, at 33. 
38 Power Advisory Report, at 34. 
39 Power Advisory Report, at 34. 
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have the authority under PURPA or Act 62 to investigate the QF industry’s cost of 

development or the profits required by investors to make QF projects attractive 

investments.  (Tr. Vol. 2, p. 621.37-38.)  Moreover, Power Advisory does not cite to any 

testimony in the record where QF developers have represented that they are incapable of 

developing projects based upon Duke’s current avoided cost rates and a 10-year term 

contract—in fact, while parties may have articulated a desire for longer term contracts, no 

party asserted that financing was impossible at 10 years.  Furthermore, Power Advisory 

provides no meaningful evidence that solar projects are not able to attract financing under 

the proposed 10-year contracts, nor does it specify how lengthening the contract under the 

terms of Act 62 will make projects more financially viable.  Act 62 requires that any 

contract approved by the Commission for longer than 10 years must include a “reduction 

in the contract price relative to the 10-year avoided cost.”  S.C. Code Ann. § 58-41-

20(F)(1).  Power Advisory does not explain or demonstrate how extending the contract 

overcomes what it sees as “[t]he problem” identified at page 34 of its Report, which is “the 

currently proposed avoided cost rates.”40  Even if the Commission were to accept that 

Duke’s currently low avoided costs of energy and capacity are “the problem,” the Report 

does not make clear how extending the contract at an even lower price will enable projects 

to be financed.  Instead, the Report presents a high-level benchmarking analysis in Figure 

4 relying on only two data points.  By contrast, Witness Brown has provided evidence and 

analysis demonstrating that longer term contracts pose substantial overpayment risk to 

customers.  (Tr. Vol. 1, p. 46.16.) 

                                                           
40 Power Advisory Report, at 34. 
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To support its benchmarking analysis, Power Advisory first references a 2017 

Georgia Power competitive bid process where that utility procured “510 MWs of solar in 

Georgia with an average price of $36/MWh for 30-year contracts.”41  As discussed in 

Section II, these facts and figures are not a part of this proceeding’s evidentiary record.  

The press release cited by the Report also does not contain either the contract term or 

average pricing information referenced within the Report.42  The only evidence in the 

record regarding the Georgia Power competitive solicitation program is that PPAs 

competitively solicited under that program were required to be below Georgia Power’s 

avoided costs.  (Tr. Vol 2, p. 700.)  Moreover, there is no explanation in the Report or in 

the record of this proceeding of what non-PURPA contractual terms and requirements may 

apply to projects participating in the Georgia competitive solicitation program, such as 

whether enhanced dispatch and curtailment right are required similar to the North Carolina 

CPRE Program.  (Tr. Vol. 1, p. 84.)  Consideration of the specific contractual terms and 

conditions applicable to the competitive solicitation program could significantly affect the 

cost of projects bidding into the Georgia program versus selling under PURPA in South 

Carolina.  The Report fails to recognize the staleness of the referenced 2017 Georgia PPAs 

in arriving at its unqualified conclusion that fixed price contract terms longer than 10 years 

are required to finance PURPA projects in South Carolina. 

The Power Advisory Report also fails to identify evidence in the record that actually 

undercuts its assumption about the correlation between longer contract terms being 

required to finance QFs at Duke’s current avoided costs.  In fact, Duke Witness Brown 

testified that Duke has recently signed nine PPAs totaling 472 MW in North Carolina at 

                                                           
41 Power Advisory Report, at 34. 
42 Power Advisory Report, at 34, fn. 109. 
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that State’s maximum five year contract terms for administratively set PURPA rates.  (Tr. 

Vol. 2, p. 621.34.)  The exclusion of this evidence in Power Advisory’s analysis leads to 

the unsupported conclusion articulated above.43  While admittedly not in the record of this 

proceeding, and not to be relied upon in the Commission’s ultimate decision, Duke has 

also executed two additional five-year fixed price PPAs since Duke Witness Brown filed 

rebuttal testimony on October 2, 2019.  The capacity weighted average price of these eleven 

now-executed five-year PPAs is $36.90/MWh, which is well below the “illustrative” range 

of PPA pricing required to secure financing identified in Figure 4 of Report under 10 year 

contracts.  Put another way, the five-year contracts actually being executed by solar 

developers today are priced well below what Power Advisory’s analysis represents to be 

the minimum “PPA price to secure financing (illustrative)” which Figure 4 identifies as 

$40.  This disparity calls into question the accuracy of Power Advisory’s exhibit and its 

entire thesis.  Further, Power Advisory’s reference to a 2017 Georgia Power competitive 

solicitation (and citation to a Georgia Power press release) also fails to identify that Georgia 

Power has undertaken a more recent 2019 utility-scale solar competitive solicitation and, 

in October 2019, announced that Georgia Power had contracted with three additional solar 

projects totaling 540 MW at an average price of $34/MWh over 30 year PPA terms.44  

Again, this information is not in the record of this proceeding, and should not be relied 

upon by the Commission in its ultimate decision.  However, it is surprising that Power 

Advisory has asserted such definitive conclusions based upon such limited information 

                                                           
43 If the Commission accepts the citations and analysis from Power Advisory that Duke argues should be 
disregarded, a fuller reference to contracts outside of South Carolina should be allowed. 
44 Georgia Power Company’s Application for the Certification of the 2020/2021 Renewable Energy 
Development Initiative Utility Scale Power Purchase Agreements, at 9, Ga. P.S.C. Docket No. 42625 (filed 
Oct. 3, 2019). 
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about Georgia’s competitive solicitation program, especially information that is not up to 

date. 

The Companies also note that Power Advisory’s second benchmarking data point—

the average pricing for 550 MW of solar procured in CPRE Tranche 1—fails to recognize 

record evidence in this proceeding that the utilities and customers receive additional 

benefits in terms of enhanced dispatch and curtailment rights and environmental attributes 

under this North Carolina competitive solicitation program that are in excess of the 

requirements under PURPA.  (Tr. Vol. 1, p. 83-84.)  These enhanced 10% (DEP) and 5% 

(DEC) dispatch rights directly impact the economics of projects bidding into the CPRE 

Program as Duke’s system operators have the contractual rights to fully curtail CPRE 

projects for up 876 hours (DEP) and 438 hours (DEC) per year.  (Tr. Vol. 2, p.  758.45.)  

Therefore, this data point also does not support Power Advisory’s conclusion that solar 

QFs selling under the commercially reasonable Standard Offer PPA and Large QF PPA 

approved by the Commission in these proceedings will not be financeable.  In addition, 

these CPRE projects have conveyed the renewable energy attributes (also known as 

Renewable Energy Certificates or RECs) to Duke via the CPRE contracts while PURPA 

contracts do not convey those attributes.  As explained by Duke Witness Brown, the 

Companies can use the RECs to meet compliance obligations or can sell them in the market 

and use the sales proceeds to reduce the PPA expense to customers.  (Tr. Vol. 1, p. 79-81, 

211.)  Thus, it is inaccurate to compare the CPRE average rate to the avoided cost rate 

because of the different contract terms between CPRE and PURPA avoided cost contracts. 

Finally, Section 4.1.1 of the Power Advisory Report identifies other considerations 

and potential “investor concerns” regarding the 10-year contract length.  Duke initially 
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notes that the Power Advisory Report fails to consider record evidence about significant 

recent declines in solar PV development costs—EIA has reported a 67 percent decline 

between 2013 and 2017—and other consideration that can impact the development of solar 

generation.  (Tr. Vol. 2, p. 621.34.)  Duke does not believe these considerations support 

the Commission extending the contract tenor offered beyond 10 years in these proceedings. 

In summary, Duke does not find Power Advisory’s high-level benchmarking 

analysis to be accurate, and believes the Commission should not find it persuasive.  More 

importantly, it would be inappropriate for the Commission to rely upon this analysis as it 

is derived from information not in the evidentiary record in these proceedings.  As stated 

by Duke Witness George Brown during the hearing, Duke’s position remains that 

independently-administered competitive solicitation processes, like those approved in 

North Carolina and Georgia, provide a less risky and more cost-effective way to procure 

new solar capacity for customers.  (Tr. Vol. 2, p. 621.24.) 

  Section 4.1.2 Risk Mitigation 

 This section of the Power Advisory Report addresses potential risk mitigation 

strategies for longer term PPAs, identifying the potential to “mitigate the risk to the 

investors in the post-PPA period would be to have some sort of upper and lower price 

bounds” as generally testified to by SBA Witness Levitas during the hearing.45  Duke 

agrees with Power Advisory’s conclusion that such a concept would “defeat the purpose 

of ensuring up to date rates for the ratepayers as the rates and guaranteed price range might 

                                                           
45 Power Advisory Report, at 36. 
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not overlap.”46  Duke also agrees with Power Advisory that Intervenors have not proposed 

longer-term PPA options as allowed under S.C. Code. Ann. § 58-41-20(F)(1).47 

Section 4.1.3 Comparison with PURPA Contract Lengths in Other 
States 

 This is another section where Power Advisory introduces significant new facts and 

documents that are not in the evidentiary record.  Because this information was not entered 

into the record, Duke’s opportunity to evaluate the accuracy of the Report’s 

characterization of the PURPA frameworks in all 15 states identified in the Report has been 

limited.  This challenge is exacerbated by the fact that in citing to the underlying basis for 

the information in Figure 5, Power Advisory cites only to “Power Advisory, based on 

various regulatory filings, Standard Offer PPAs and associated documents” to support the 

details of its analysis.48  Duke initially notes that the record evidence in this proceeding 

disputes Power Advisory’s conclusion that Idaho’s two year contract term is “the shortest 

PURPA PPA contract length in the US” as Southeastern States including Alabama 

Mississippi and Tennessee each offer various forms of one-year term with evergreen 

provisions allowing QFs to sell power in future years at updated avoided cost rates.  (Tr. 

Vol. 2, p. 621.25-26.)  Duke’s evidence that the proposed fixed 10-year fixed avoided cost 

rates required under Act 62 will be the longest fixed rates offered under PURPA in the 

Southeast for projects larger than one MW also remains uncontroverted.  (Tr. Vol. 2, p. 

621.25.) 

Power Advisory also fails to address a critically important point in terms of its 

presentation of this information about PURPA contract length in other States.  Specifically, 

                                                           
46 Power Advisory Report, at 36. 
47 Power Advisory Report, at 36. 
48 Power Advisory Report, at 37. 
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the Report does not identify what size QF is eligible for the longer-term contracts being 

approved by other State Commissions under PURPA.  Record evidence in this proceeding 

shows that Figure 5’s reference to North Carolina’s term declining from 15 years to 10 

years is limited only to North Carolina Standard Offer projects one MW or less.  QF 

projects larger than one MW in North Carolina have the options of a fixed price five-year 

term or to participate in the CPRE Program.  (Tr. Vol. 2, p. 621.25.)  Similarly, while not 

in the record in this proceeding, Power Advisory’s comments that Washington state and 

other western jurisdictions offer contract terms of 15-20 years are limited to their Standard 

Offer rates and to QFs of a maximum size of five MW or less.  In contrast, Act 62 prescribes 

that Duke must offer 10-year fixed price contracts to all small power producer QFs up to 

80 MW in size.  S.C. Code Ann. § 58-41-20(F)(1).  This is fundamentally different than 

prescribing longer-term Standard Offers in the other jurisdictions identified in Figure 5 of 

the Report and would impose significantly greater risks on Duke’s customers. 

  Section 4.2.1 Material Alterations – Retroactive vs. Prospective 

 Power Advisory’s Report questions whether Duke would identify existing 

operating projects that have made changes in the past that are now deemed Material 

Alterations and as a result, terminate the PPA.49  Power Advisory additionally questions 

whether Duke is referring to the Material Alteration terms/conditions only or all 

terms/conditions that are being revised in the Standard Offer as part of this proceeding.50  

Duke first notes that the addition of “Material Alteration” concept is to incent QFs to 

proactively notify Duke prior to making any material changes to its facility, not to 

prematurely terminate QF’s PPAs.  Second, in response to Power Advisory’s question, 

                                                           
49 Power Advisory Report, at 44. 
50 Power Advisory Report, at 44. 
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Duke’s intent in proposing this clarified material alteration provision is not to proactively 

review purchases from existing QF Sellers to “catch” such Sellers deviating from their 

contractual commitment.  Moreover, in regard to Power Advisory’s second question, the 

Companies clarify that DEC and DEP are not proposing to retroactively amend existing 

Sellers’ PPAs; instead, Duke is seeking Commission approval to amend the Schedule PP 

Tariff and Terms and Conditions applicable to all QFs, similar all other tariffed services 

authorized by the Commission.  Duke does, however, continue to support the application 

of the “Material Alteration” provision to all QF’s Schedule PP and Terms and Conditions, 

whether those QFs have previously contracted to sell power to Duke under a Standard Offer 

PPA or commit to do so in the future.  As stated by Duke Witness Wheeler, the “proposed 

modification” merely “clarifies the contractual commitment between the parties.”  (Tr. Vol. 

1, p. 260.13.) 

  Section 4.2.2 30-month In-service Date Following Rates Approval 

In regard to the Companies’ 30-month commercial operation date (“COD”) 

provisions and Mr. Levitas’s proposal to delete the same, Power Advisory agrees with Mr. 

Levitas, and explains that “it’s only fair that the QF be given day-for-day extensions on its 

in-service date for any delays attributable to the in-service date of these interconnection 

facilities.”51  This reference to a “day-by-day extension” for delays leads the Companies 

to believe that Power Advisory may not recognize the distinction between (a) Mr. Levitas’s 

proposal here, which is to tie the COD to the date on which interconnection facilities and 

network upgrades are constructed, and (b) other proposals by Mr. Levitas related to the 

COD, which extend the COD to the extent the utility is delayed in constructing or 

                                                           
51 Power Advisory Report, at 45. 
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delivering interconnection facilities and network upgrades.  As the record reflects, the 

proposal Mr. Levitas put forward—to delete the 30-month COD provision and tie the COD 

to the date that interconnection facilities and network upgrades are constructed – would go 

much further than merely providing a “day-for-day extension on the in-service date,” but 

instead would significantly extend the time period by which the QF must deliver power – 

from 30 months after the Commission’s order to an entirely indefinite date that may be 

many years in the future.  (Tr. Vol. 1, p. 263.)  Given the testimony in the record that the 

interconnection process can take several years (Tr. Vol. 1, p. 282.34), Mr. Levitas’s 

proposal would allow QFs to enter into the Standard Offer PPA at any time (no restrictions 

exists on when a QF may enter into a Standard Offer PPA), and wait several years until 

interconnection facilities and network upgrades are complete before the 10-year term on 

the PPA begins to run.  Power Advisory correctly notes that Duke agreed to adopt this 

flexible COD for the Large QF PPA, but Duke coupled this change with adequate 

protections from customers by requiring that QFs have returned an executed Facilities 

Study Report prior to entering into the Large QF PPA, as explained by Duke Witness 

Johnson.  (Tr. Vol. 1, p. 284.11.)  It seems that Power Advisory may not appreciate the 

significance of the pairing these changes together.  Accordingly, the Companies continue 

to support the inclusion of the 30-month COD set forth in the Standard Offer Tariff. 

Section 4.3.1 Facilities Study Agreement (FAS) a Condition of Signing 
Large QF PPA 

Power Advisory’s Report opines that “Mr. Johnson has not addressed Mr. Levitas’s 

point that the utility can potentially control or frustrate the QF if the QF has not received a 

System Impact Study within one year from the time of the Interconnection Request since 

the QF will not know its interconnection costs, albeit preliminary, before LEO 
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formation.”52  Power Advisory’s opinion that Duke should be required to deliver a System 

Impact Study within one year, however, fails to recognize Duke Witness Johnson’s 

testimony that the South Carolina Generator Interconnection Procedures effectively 

prohibit the Companies from studying Interconnection Requests except for those 

designated as “Project A” and “Project B,” and that the Companies must follow a serial 

process in evaluating Interconnection Requests.  As Duke Witness Johnson further 

explained, this mandated serial interconnection study process, in addition to solar QFs 

requesting to interconnect to the same distribution and transmission areas by their choice, 

has resulted in hundreds of solar QFs being “interdependent” with another.  (Tr. Vol. 1, p. 

282.35.)  Accordingly, due to the significant volume of solar generators requesting 

interconnection, it is often impossible for the Companies to deliver a System Impact Study 

within one year under the existing SCGIP.  Moreover, the concept of a “mutually 

agreeable” timeframe for the System Impact Study fails to recognize Witness Johnson’s 

testimony regarding FERC-jurisdictional Interconnection Requests’ rights to “suspend” 

their Interconnection Request for a period of three years.  (Tr. Vol. 1, p. 282.35.)  While 

many complicated factors contribute to the Companies’ inability to predict when a System 

Impact Study can be completed, the option for FERC Interconnection Requests to suspend 

illustrates this point rather succinctly. 

Section 4.3.2 Offramp Should Interconnection Facilities & Network 
Upgrades Exceed $75,000/MW 

The Companies’ comments to Section 4.3.1 above are incorporated in Duke’s 

response to Report Section 4.3.2, with regard to the challenges the Companies’ face to 

provide a System Impact Study within a designated time period for all QFs from the date 

                                                           
52 Power Advisory Report, at 47. 
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of Interconnection Request.  Power Advisory’s Report concludes that the “risk” to QFs of 

incurring liquidated damages because their interconnection costs make the project unviable 

is “unreasonable.”53  However, the Report fails to appreciate PURPA’s requirement that 

the QF make an “unequivocal commitment” to sell its output to the Companies when 

entering into a PPA or non-contractual legally enforceable obligation (“LEO”).  The Report 

also fails to take into consideration Witness Johnson’s testimony citing to precedential case 

law, in which FERC recognizes that the generator development process is laden with risks.  

As Witness Johnson’s testimony explained, FERC has stated that, “[w]hile [FERC] fully 

recognize[s] the value of regulatory certainty for financing new projects, business risks and 

a degree of uncertainty are always present when an entity proposes to construct a new 

generating facility and connect it to the grid.”  (Tr. Vol. 1, p. 284.25.)  Duke therefore 

rejects Power Advisory’s recommendation to provide a System Impact Report within one 

year or allow an offramp to the QF as infeasible and unreasonable recommendations that 

is inconsistent with PURPA’s requirements that QFs make a binding and substantial 

commitment to establish a LEO.  (Tr. Vol.  1, p, 282.11-12). 

Section 4.3.3 Surety Bonds as a Permissible form of Performance 
Assurance 

The Companies agree with Power Advisory’s analysis that Duke’s allowance of 

three performance assurance offerings is sufficient and that it is within Duke’s discretion 

to determine the appropriate security for performance assurance. 

                                                           
53 Power Advisory Report, at 48-49. 
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Section 4.4.1 All Required Permits and Land-use Approvals a 
Condition of LEO Formation 

Acknowledging that both Witness Johnson and Witness Levitas offer good 

arguments in favor and against the requirement to secure permits and land-use approvals 

as a condition of LEO formation, Power Advisory concludes that, in balancing the 

concessions of SCSBA and the Companies, that QFs should be allowed to secure permits 

after LEO formation.54  The Companies disagree with this conclusion and reiterate Duke 

Witness Johnson’s testimony that this is a reasonable requirement that demonstrates a QF’s 

commitment to develop its project, and is evidence of the project’s viability.  This is 

another section where Power Advisory introduces new documents that are not in the 

evidentiary record. 

Section 4.4.2 365 Day In-service Requirement Following LEO 
Formation 

Power Advisory concludes that the requirement for a QF to be in service within 365 

days should be extended, as proposed by Witness Levitas, to account for any delays in the 

construction of Network Upgrades or Interconnection Facilities.55  The Companies 

disagree with this conclusion and continue to support the 365 day in-service date as 

reasonable, as set forth in Witness Johnson’s rebuttal testimony.  (Tr, Vol. 1, p. 284.25-

26.) 

Section 4.4.3 Offramp Should Interconnection Facilities & Network 
Upgrades Exceed $75,000/MW 

 See Duke’s response to Section 4.3.2 of the Power Advisory Report. 

                                                           
54 Power Advisory Report, at 53. 
55 Power Advisory Report, at 55. 
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IV. CONCLUSION 

Wherefore, Duke Energy Carolinas, LLC and Duke Energy Progress, LLC 

respectfully request that the Commission consider these comments in response to the 

Power Advisory Report in making its determination on the issues in dispute to this 

proceeding. 

 

Respectfully submitted, this the 8th day of November 2019. 

 
  
Heather Shirley Smith, Deputy General Counsel 
Rebecca Dulin, Associate General Counsel 
Duke Energy Corporation 
1201 Main Street, Suite 1180 
Columbia, South Carolina 29205 
Telephone:  803.988.7130 
heather.smith@duke-energy.com 
rebecca.dulin@duke-energy.com 

Frank R. Ellerbe, III 
Robinson Gray Stepp & Laffitte, P.C. 
PO Box 11449 
Columbia, South Carolina 29211 
Telephone:  803.227.1112 
fellerbe@robinsongray.com 

E. Brett Breitschwerdt 
McGuireWoods LLP 
434 Fayetteville Street, Suite 2600 
PO Box 27507 (27611) 
Raleigh, North Carolina 27601 
Telephone:  919.755.6563 
bbreitschwerdt@mcguirewoods.com 

and 
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Len. S Anthony 
The Law Office of Len. S. Anthony 
812 Schloss Street 
Wrightsville Beach, North Carolina 28480 
len.anthony1@gmail.com 
 
Counsel for Duke Energy Carolinas, LLC and Duke 
Energy Progress, LLC 
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